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(5) Covenants to keep records of con-
struction costs paid by or for the Obli-
gor’s account and to furnish us with a 
detailed statement of those costs, dis-
tinguishing between: 

(i) Items paid or obligated to be paid, 
attested to by independent certified 
public accountants unless otherwise 
verified by us; and 

(ii) Costs of American and foreign 
materials (including services) in the 
hull and superstructure. 

(6) Covenants to maintain Marine 
and War Risk Hull and Machinery in-
surance on the Vessel or Eligible Ex-
port Vessel in an amount equal to 110% 
of the outstanding Obligations or up to 
the full commercial value of the Vessel 
or Eligible Export Vessel, whichever is 
greater; Marine and War Risk Protec-
tion and Indemnity insurance; Interim 
War Risk Binders for Hull and Machin-
ery, and Protection and Indemnity cov-
erages underwritten by us as author-
ized by Title XII of the Act; and such 
additional insurance as may be re-
quired by us. All insurance required to 
be maintained shall be placed with the 
United States Government and Amer-
ican and/or British (and/or other for-
eign, if permitted by us by prior writ-
ten notice) insurance companies, un-
derwriters’ associations or under-
writing funds approved by us through 
marine insurance brokers and/or under-
writing agents approved by us. All in-
surance required to be maintained 
shall be placed under the latest (at the 
time of issue) forms of American Insti-
tute of Marine Underwriters policies 
approved by us and/or under such other 
forms of policies which we may approve 
in writing and/or policies issued by or 
for us insuring the Vessel or Eligible 
Export Vessel against the usual risks 
provided for under such forms, includ-
ing such amounts of increase value or 
other forms of ‘‘that total loss only’’ 
insurance permitted by the Hull and 
Machinery insurance policies; 

(7) Collateralize other debt due to us 
under other Title XI financings; 

(8) Covenants to maintain shipyard 
insurance on the Shipyard Project in 
an amount equal to 110% of the out-
standing Obligations or up to the full 
commercial value of the Shipyard 
Project, whichever is greater, and such 

additional insurance as may be re-
quired by us; and 

(9) Covenants to maintain additional 
types of insurance as may be required 
by us with respect to Eligible Export 
Vessels, i.e. political risk insurance, to 
cover such items as the political, fi-
nancial, and/or economic risk in a for-
eign country. 

§ 298.33 Escrow fund. 

(a) Escrow Fund Deposits. At the time 
of the sale of the Obligations, the Obli-
gor shall deposit with us in an escrow 
fund (the ‘‘Escrow Fund’’) all of the 
proceeds of that sale unless the Obligor 
is entitled to withdraw funds under 
paragraph (b) of this section. The Obli-
gor must also deposit into the Escrow 
Fund on the Closing date an amount 
equal to six months interest at the rate 
borne by the Obligations, unless we 
find the existence of adequate consider-
ation or accept other consideration in 
lieu of the interest deposit. 

(b) Escrow Fund Withdrawals. You, as 
Obligor, may make a written request 
for us to disburse funds from the Es-
crow Fund. Within a reasonable time 
thereafter, we shall disburse directly to 
the Indenture Trustee, any Paying 
Agent for such Obligations, or any 
other Person entitled to payment any 
amount which you are obligated to pay 
or have paid, on account of the items 
and amounts or any other item ap-
proved by us, provided that we are sat-
isfied with the accuracy and complete-
ness of the information contained in 
the following submissions: 

(1) A responsible officer of the Obli-
gor shall deliver an officer’s certifi-
cate, in form and substance satisfac-
tory to us, stating that: 

(i) There is no default under the con-
struction contract or the Security 
Agreement; 

(ii) There have been no occurrences 
which have or would adversely and ma-
terially affect the condition of the Ves-
sel, its hull or any of its component 
parts, or the Shipyard Project; 

(iii) The amounts of the request are 
in accordance with the construction 
contract including the approved dis-
bursement schedule and each item in 
these amounts is properly included in 
our approved estimate of Actual Cost; 
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(iv) With respect to the request, once 
the contractor is paid there will be no 
liens or encumbrances on the applica-
ble Vessel, its hull or component parts, 
or the Shipyard Project for which the 
withdrawal is being requested except 
for those already approved by us; and 

(v) If the Vessel or Shipyard Project 
has already been delivered or com-
pleted, it is in class, if required, and is 
being maintained in the highest and 
best condition. The Obligor must also 
attach an officer’s certificate of the 
shipyard and other general contrac-
tors, in form and substance satisfac-
tory to us, stating that there are no 
liens or encumbrances as provided in 
paragraph (b)(1)(iv) of this section and 
attaching the invoices and receipts 
supporting each proposed withdrawal 
to our satisfaction. 

(2) No payment or reimbursement 
under this section shall be made: 

(i) To any Person until the Construc-
tion Fund, if any, has been exhausted, 

(ii) To any Person until the total 
amount paid by or for the account of 
the Obligor from sources other than 
the proceeds of such Obligations equals 
at least 121⁄2 percent or 25 percent as 
applicable, of the Actual Cost of the 
Vessel or Shipyard Project is made; 

(iii) To the Obligor which would have 
the effect of reducing the total 
amounts paid by the Obligor pursuant 
to paragraph (b)(2)(ii) of this section; 
or 

(iv) To any Person on account of 
items, amounts or increases rep-
resenting changes and extras or owner 
furnished equipment, if any, unless 
such items, amounts and increases 
shall have been previously approved by 
us; provided, however, that when the 
amount guaranteed by us equals 75 per-
cent or less of the Actual Cost and the 
Obligor demonstrates to our satisfac-
tion the ability to pay in the remain-
ing 25 percent, or more, then after the 
initial 121⁄2 percent of Actual Cost has 
been paid by or on behalf of the Obligor 
for such Vessel or completed Shipyard 
Project and up to 371⁄2 percent of Ac-
tual Cost has been withdrawn from the 
Escrow Fund for such Vessel or Ship-
yard Project, the Obligor must pay the 
remaining Obligor’s equity of at least 
121⁄2 percent (as determined by us) be-
fore additional monies can be with-

drawn from the Escrow Fund relating 
to such Vessel or Shipyard Project. 

(3) We will not be required to make 
any disbursement except out of the 
cash available in the Escrow Fund. If 
any sale or payment on maturity re-
sults in a loss in the principal amount 
of the Escrow Fund invested in securi-
ties so sold or matured, the requested 
disbursement from the Escrow Fund 
shall be reduced by an amount equal to 
such loss, and the Obligor must pay to 
any Person entitled thereto, the bal-
ance of the requested disbursement 
from the Obligor’s funds other than the 
proceeds of such Obligations. 

(4) If we assume the Obligor’s rights 
and duties under the Obligations or we 
pay the Guarantees, all amounts in the 
Escrow Fund (including realized in-
come which has not yet been paid to 
the Obligor), shall be paid to us and be 
credited against any amounts due or to 
become due to us under the Security 
Agreement and the Secretary’s Note. 

(5) Other rights and duties with re-
spect to withdrawals from the Escrow 
Fund shall be set out in the closing 
documentation in form and substance 
satisfactory to us. 

(c) Investment and liquidation of the 
Escrow Fund. We may invest the Es-
crow Fund in obligations of the United 
States. We will deposit amounts in the 
Escrow Fund into an account with the 
U.S. Treasury Department and upon 
agreement with the Obligor, shall de-
liver to the U.S. Treasury Department 
instructions for the investment, rein-
vestment and liquidation of the Escrow 
Fund. We will have no liability to the 
Obligor for acting in accordance with 
such instructions. 

(d) Income on the Escrow Fund. Unless 
there is an existing default, any in-
come realized on the Escrow Fund shall 
be paid to the Obligor upon our receipt 
of such income. 

(e) Termination date of the Escrow 
Fund. The Escrow Fund shall termi-
nate 90 days after the delivery date of 
the last Vessel or Shipyard Project 
covered by the Security Agreement 
(the ‘‘Termination Date’’). In the event 
that on such date the payment of the 
full amount of the aggregate Actual 
Cost of all of the Vessels or Shipyard 
Project has not been made or the 
amounts with respect to such Actual 
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Cost are not then due and payable, 
then we and the Obligor by written 
agreement shall extend the Termi-
nation Date for such period as we and 
the Obligor shall determine is suffi-
cient to allow for such contingencies. 
Any amounts remaining in the Escrow 
Fund on the Termination Date which 
are in excess of 871⁄2 percent or 75 per-
cent of Actual Cost, as the case may 
be, shall be applied to retire a pro rata 
portion of the Obligations. 

§ 298.34 Construction fund. 
(a) Circumstances requiring deposits. (1) 

When the Security Agreement provides 
for the establishment of an Escrow 
Fund, the Obligor shall also make Con-
struction Fund deposits when the Obli-
gor: 

(i) Submits a claim to the agency 
that it has previously paid for items of 
Actual Cost and 

(ii) Is seeking reimbursement at the 
Closing. 

(2) The Obligor shall make the Con-
struction Fund deposits as follows: 

(i) At the time of the sale of the Obli-
gations, the Obligor shall deposit with 
the Depository cash equal to the prin-
cipal amount of the Obligations issued 
at such time less the sum of the aggre-
gate principal amount then required to 
be in the Escrow Fund, and 

(ii) The amount in excess of 121⁄2 or 25 
percent of Actual Cost or Depreciated 
Actual Cost, as applicable (whichever 
is payable under § 298.33(b) which we de-
termine has been paid by or for the ac-
count of the Obligor. 

(b) Security interest and control. We 
must have a security interest in and 
control over the Construction Fund 
and its proceeds. 

(c) Balance of the proceeds. The Obli-
gor will retain the balance of the pro-
ceeds, if any, from the sale of the Obli-
gations, after depositing the amounts 
required to be deposited in the Escrow 
Fund and/or the Construction Fund. 

(d) Withdrawals and redeposits. We 
shall, subject to the satisfaction of any 
applicable conditions contained in the 
Security Agreement, periodically ap-
prove disbursements from the Con-
struction Fund under the same proce-
dures and conditions as from the Es-
crow Fund in § 298.33(b), except the re-
quest for withdrawal will not be sub-

ject to § 298.33(b)(2)(i) and (e). The ad-
ministration of the Construction Fund 
shall also be subject to the terms and 
conditions of § 298.33. 

§ 298.35 Title XI Reserve Fund and Fi-
nancial Agreement. 

(a) Purpose. In order to provide us 
with further security and to ensure 
payment of the interest and principal 
due on the Obligations, we will require 
the Company to enter into a Title XI 
Reserve Fund and Financial Agreement 
(Agreement) at the first Closing at 
which the Company issues Obligations. 
We may waive or modify provisions of 
the Agreement based on our evaluation 
of the aggregate security for the Guar-
antees. 

(b) Financial covenants. There will be 
two sets of covenants. One set of cov-
enants will be imposed regardless of 
the Company’s financial condition (pri-
mary covenants). The other set of cov-
enants will be imposed only if the Com-
pany does not meet specific financial 
conditions (supplemental covenants). 
The primary and supplemental cov-
enants are to be set forth in the Agree-
ment. Covenants shall be imposed on 
the Company as follows: 

(1) Primary covenants. So long as 
Guarantees are in effect the Company 
shall not, without our prior written 
consent: 

(i) Make any distribution of earnings, 
except as may be permitted as follows: 

(A) From retained earnings in an 
amount specified in paragraph 
(b)(1)(i)(C) of this section, provided 
that, in the fiscal year in which the 
distribution of earnings is made there 
is no operating loss to the date of such 
payment of such distribution of earn-
ings, and there was no operating loss in 
the immediately preceding three fiscal 
years, or there was a one-year oper-
ating loss during the immediately pre-
ceding three fiscal years, but such loss 
was not in the immediately preceding 
fiscal year, and there was positive net 
income for the three year period; 

(B) If distributions of earnings may 
not be made under paragraph 
(b)(1)(i)(A) of this section, a distribu-
tion can be made in an amount equal 
to the total operating net income for 
the immediately preceding three fiscal 
year period, provided that: 
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